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* The views and opinions expressed in this presentation are those of the author and do
not reflect the official policy or position of the KFTC
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I . Optimizing Cartel Penalties o

1. Criticism

<Light Punishment ?>

<Heavy Punishment ?>
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. Optimizing Cartel Penalties bl M

2. Types of sanction : from Warning to Prosecution

® >Types of sanction N

Penalty Point 0.5 1.0 2.0 2.5 3.0

Warning: when degree of violation is immaterial

Corrective Recommendation

Corrective Order: to discontinue the violation, to announce the receipt of
corrective order, to take other necessary measures

Penalty Surcharge Payment Order: up to 10 % of relevant volume of sales

* Underlying principle: Redemption of unlawful profit + Sanction of law

violation(Supreme Court)
Reference to Prosecutor’s Office: (Criminal Accusation)cartel violation shall be
sentenced to jail term of < 3 years or fine of < 200 mil. KRW.
Surcharge | Reference to

Payment Prosecutor’s
2 Order Office

Corrective Corrective

Recommendation
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3. Statistics Showing KFTC’'s Enforcement

-

\
»<Table 1: Sanctions Against Cartels>
Sanction Type 2010 2011 2012 2013 2014 2015
Prosecution(Surcharge) 1(1) 8(8) 2(2) 12(12) 36(36) 9(9)
Corrective order(Surcharge) | 34(25) 38(27) 28(22) 20(16) 25(20) 61(54)
Warning 27 26 11 13 15 18
SUM 62 72 41 45 76 88
%




IL. Type of Sanctions: Penalty Surcharge v

> Monopoly Regulation and Fair Trade Act(MRFTA) )

= within the limits not exceeding the amount equivalent to 10/100 of the

turnover determined by Presidential Decree. In case of an absence of

turnover, not exceeding two billion won.(Art.22)

= shall take into account the nature and degree of unlawful practices, @

The duration and frequency of unlawful practices, ®the amount of benefits

accrued from unlawful practices, etc.(Art. 55-3)

> Presidential Decree

= Turnover: from selling goods or services in a specific area of transactions

during the period for which the violation is committed. it means contract

price, if such violation is related to bidding collusion and other similar
acts.(Art 9.)

\_ = Criteria for the imposition of penalty surcharges: table 2(Art 61.(1)) J
6




IL. Type of Sanctions: Penalty Surcharge T

1. Provisions

-

-

= Attached table 2 (according to Presidential Decree)
1. Principle of imposition of penalty surcharge
- serious hindrance of free and fair competition, serious impact on consumers, etc.
2. Criteria for imposition of penalty surcharge
a) Basic step: relevant turnover, imposition rate
b) 15t step Adjustment: period of violation and frequency
c) 2"d step Adjustment: intention/negligence by the violator

d) Decision of final penalty surcharge

> Notice on Specific Criteria for the imposition of Penalty

Surcharge




IL. Type of Sanctions: Penalty Surcharge

2. How to calculate Penalty Surcharge: Case

-

> Assumption

- Two Undertakings(Jupiter, Saturn)
- Bid-rigging for highway construction
(Jupiter: bid winner, Saturn: dropout)
- contract amount: 100billion KRW
- two undertaking’s market share: 80%
- degree of damage: considerable
- the construction was ordered by private company

- cooperative behavior to KFTC's investigation

> = How much would be the penalty surcharge?

\




IL. Type of Sanctions: Penalty Surcharge

2. How to calculate Surcharges: Case

/

(1) Base Amount
= calculate relevant turnover(contract amount) : 100 billion won
= calculate points of seriousness according to the criteria(next page)
;2.5 point

= then, imposition rate(next page) : 7.0% ~ 8.0%

* Base Amount: 100billion * (7.0% ~ 8.0%) = 7 billion won ~ 8 billion won
* (assume) imposition rate: 7.0%, = 7 billion won(Jupiter)

but, for dropout, 50% reduction is applicable, = 3.5 billion won(Saturn)
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2. How to calculate Surcharges: Case
" Criteria of specific evaluation for Cartel (* included in the Notice) )
Weight Top(3point) Middle(2)
Contents Degree of restriction 0.2 ., bid rigging, .. .. jointly carrying out,.... | Not included to Top,
of violation | on competition or Middle behavior
Degree of 0.2 .. sanctions,... ., No sanctions, yet ., ho sanctions, no
implementation means to do., .. means to do....,
Degree of | M/S in relevant 0.1 m/s > 75% 50% < m/s <75% m/s<50%
Violation market
Relevant Turnover 0.2 ... 100billion and .. less than 40
over... billion..
Degree of 0.2 large, severe considerable Not included to Top,
Damage/Profits or Middle..
Geographical Effects 0.1 .Nationwide.. ... More than 2 big
of violation public ordering cities...., private
agency..... ordering agency,...
Points sum = (3*0.2) + (2*0.2) + (3*0.1) + (3*0.2) + (2*0.2) + (2*0.1)
= 2.5

10
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2. How to calculate Surcharges: Case

-

> Imposition rate by degree of violation (* included in the Notice)

Degree of violation Points accrued to criteria Imposition rate
Points > 2.6 8.0< rate <10.0

Very serious violation
2.2 £ points <2.6 7.0< rate < 8.0
1.8< points < 2.2 5.0< rate < 7.0

Serious violation

1.4< points < 1.8 3.0< rate < 5.0
Weak violation points < 1.4 0.5< rate < 3.0

11
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IL. Type of Sanctions: Penalty Surcharge

2. How to calculate Surcharges: Case

4 N

(1) Basic Amount : 7 billion won(Jupiter), 3.5 billion won(Saturn)

(2) Discretionary Adjusted Amount
o 1st-step Adjustment: duration of period and frequency of violation

« 2nd-step Adjustment: retaliation / cooperation, etc.

Company Basic adjustment(1st) adjustment(2nd) Final surcharge
Amount

duration Frequency amount Cooperation with amount Financial
(penalty point) investigation(ex.20%) difficulty, etc
Jupiter 7 - 128 9.8 11.96 7.84 5.48
(=7*40%) (=9.8*20%) (130%)
Saturn 3.5 11.05 3.6 10.72 2.88 201
(=3.5*30%) (=3.6*20%) (130%)

(3) Final imposition of surcharge : 5.48 billion(Jupiter), 2.01 billion(Saturn)
o )
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IL. Type of Sanctions: Reference to Prosecutor'’s Office

Provisions

> MRFTA (Art. 71)

= Unduly collaborative acts shall be prosecuted by a public action only after a

~

complaint is filed by the Fair Trade Commission

= KFTC shall file with the Prosecutor General the complaints where it is
deemed that such violations may substantially hamper competition, because
the degree of violations is obvious and serious from an objective point of

view.

> Guidelines on types and criteria of violation for referring cases
to Prosecutor’s Office
ex) Period(past 3 years), frequency(3 times more than warning), Penalty

points(6)

\_ % Debate over abolishing KFTC’s exclusive right to file a complaint J
13




III. Debarment L

Provisions

"» MRFTA

= when any collaborative act is performed in violation of Article 19(1), the Fair

~

Trade Commission may take necessary corrective measures(Art. 21)

» Guidelines on reviewing the unduly collaborative act in bidding

- KFTC can ask the ordering agency to restrict the qualification for
participation of bid-riggers after taking into account the degree and

frequencies of violation.

> Act on Contracts to which the State is a Party (be enacted by Ministry of
Strategy and Finance)

= Central government agency shall place restrictions on qualification for

\_ participation of bid-riggers not exceeding two years(Art. 27) Yy,
14




IV. Judicial Review

A

Judicial Review

"> Sanctions can be reviewed by the Judicial Courts.

= within 30 days from the date of receiving a written decision of the

KFTC(Art.54)

= The Seoul High Court shall have exclusive jurisdiction over any lawsuits for
appeal cases. And then, Supreme Court can deliver final judgments.

sk if lose = recalculate penalty surcharges or repeal the sanctions.(The Court

can not increase or decrease the sanctions imposed by KFTC.)

2014

2013

o

Cases of corrective
measures(A)(Dcartel) = S
Cases of appeal(B) 46 73
Wln Rart!al ngrtur Pendi W PW 0 p W PW p
Judgments of the ning | winning ning ng
Court
28 2 3 13 26 3 2 42 19 2 70
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V. Claim for Damage ol Jo
- ™

> Increasing claims for damage by the public agencies
= Most of the public ordering institutions claim for damage, however, in

private sector, damage-claim is not usual.

Y KFTC does not take into account the potential damage claim when
setting the level of the sanctions, neither intervene in the process of

awarding damages.




il i '"
S, Hae-kyung Yol

# 2| B yussy | W™ saome

le
u
e
Q\
e
=
=
o
-
2
L3
i
n
4

b

% 2= OjH 0] AMZ2 21EE

Thank you for your attention

17



	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17

